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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLARK

GLORIA BLACK, Individually and as )
11 Personal Representative for the Estate of Clara )

Marshall, )
12 )

Plaintiff, )
13 )

vs. )
14 )

TOUCHMARK LIVING CENTERS, INC., an )
15 Oregon corporation, dba Waterford at Fairway Village; )

WATERFORD AT FAIRWAY VILLAGE, LLC, )
16 an Oregon limited liability company, dba Waterford )

at Fairway Village; WATERFORD AT FAIRWAY )
1 7 VILLAGE HOME HEALTH, LLC, an Oregon limited )

liability company, dba Waterford Home Health; BED )
18 HANDLES, INC., a Florida corporation, dba Bed )

Handles; and CARE MEDICAL EQUIPMENT, INC., an )
19 Oregon corporation, dba Care Medical, )

)
20 Defendants. )

21

NO. 08 2 00556 2

FIRST AMENDED
COMPLAINT FOR
DAMAGES FOR
NEGLIGENCE,
WRONGFUL DEATH,
AND DAMAGES
PURSUANT TO RCW
74.34

COMES NOW the Plaintiff and alleges as follows:
22

23

24
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I. INTRODUCTION

1.1 Clara Marshall died of asphyxia on March 9,2007, at about 6:00 a.m.,
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after she became entangled in a bed rail. Mrs. Marshall was 81 years old and a resident at an

assisted living facility in Vancouver, Washington, known as Waterford. Mrs. Marshall had

suffered from dementia and had difficulty speaking.

1.2 The bed rail had been purchased from a medical supply retailer, Care

Medical Equipment, Inc. in Vancouver, Washington. The bed rail was manufactured and

marketed by Bed Handles, Inc. of Blue Springs, Missouri.

1.3 Neither the facility, nor the medical supply retailer, nor the manufacturer

provided any warning to Mrs. Marshall's family of the risk that use of a bed rail could cause

her death. The State of Washington determined that the Waterford at Fairway Village, LLC

failed to assess and evaluate Mrs. Marshall's ability, needs and safety considerations before

the bed rail was applied to her bed.

1.4 At the time of Mrs. Marshall's death, she and her husband, Dan

Marshall, had been married 62 years. Gloria Black is the daughter of Mr. and Mrs. Marshall.

II. IDENTIFICATION OF PARTIES

2.1 Plaintiff Gloria Black is the duly appointed, qualified and acting

Personal Representative of the Estate of Clara Marshall. She was appointed Personal

Representative of the Estate of Clara Marshall on June 12, 2007, by the Superior Court of the

State of Washington for the County of Clark.

2.2 Plaintiff prosecutes this action as the Personal Representative and on

behalf of the Estate of, and on behalf of the statutory beneficiaries of, Clara Marshall.
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2.3 Clara Marshall died in a facility in Clark County on March 9, 2007. At

the time of her death, she was a resident and domiciliary of Clark County, Washington.

Plaintiff Gloria Black is the natural daughter of Clara Marshall. Dan Marshall is the surviving

spouse of Clara Marshall.

2.4 At all times material hereto, defendant Waterford at Fairway Village,

LLC (hereinafter "Waterford at Fairway Village") was an Oregon limited liability company

with its principal place of business in Vancouver,' Washington. Defendant Waterford at

Fairway Village, LLC does business under the assumed business names of "Waterford at

Fairway Village," "Waterford," and "Touchmark."

2.5 At all times material times, defendant Waterford at Fairway Village

Home Health, LLC (hereinafter "Waterford Home Health") was an Oregon limited liability

company with its principal place of business in Vancouver, Washington. Defendant Waterford

at Fairway Village Home Health, LLC does business under the assumed business names of

"Waterford Home Health," "Waterford at Fairway Village," "Waterford at Fairway Village

Home Health," "Waterford," and "Touchmark."

2.6 At all times material hereto, defendant Touchmark Living Centers, Inc.

(hereinafter "Touchmark Living Centers") was incorporated in Oregon with its principal place

of business in Oregon; and it does business in the State of Washington by its management of

the Waterford at Fairway Village, LLC and other related entities. Defendant Touchmark

Living Centers, Inc. does business under the assumed business names of "Waterford at
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Fairway Village," "Waterford," and "Touchmark."

2.7 At all material times hereto, Waterford at Fairway Village, Waterford

Home Health and Touchmark Living Centers were engaged in the for-profit operation of an

assisted living facility, located in the City of Vancouver, County of Clark, State of

Washington (hereinafter the "Waterford Facility").

2.8 At all material times hereto, the Waterford Facility claimed to specialize

in the care of individuals who were chronically infirm, mentally dysfunctional and/or in need

of nursing care and treatment.

2.9 At all times material hereto, the decedent, Clara Marshall, was a resident

at the Waterford Facility, and she was under the care of the Waterford Facility and their

employees and agents.

2.10 At all times material hereto, defendant Bed Handles, Inc. was

incorporated in Florida with its principal place of business in Missouri. Defendant Bed

Handles, Inc. does business under the assumed business names of "Bed Handles" and "Bed

Handles, Incorporated." Bed Handles, Inc. is in the business of selling products.

2.11 At all times material hereto, defendant Care Medical Equipment, Inc.

was incorporated in Oregon with its principal place of business in Oregon. Defendant Care

Medical Equipment, Inc. does business under the assumed business names of "Care Medical"

and "Care Medical & Rehabilitation Equipment." Care Medical Equipment, Inc. is in the

business of selling products.
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III. JURISDICTION AND VENUE

3.1 Jurisdiction and venue are proper in Clark County Superior Court as the

amount in controversy is in excess of $50,000, and the acts and/or omissions of defendants

relating to the death of Clara Marshall occurred in Clark County, Washington. Federal

diversity jurisdiction of the parties to this action does not exist under 28 U.S.C. sees. 1332(a)

and 1332(c)(2), and therefore removal jurisdiction in federal court does not exist. All notices

required by law have been served.

IV. BACKGROUND FACTS

4.1 On or about November 2,2006, Mrs. Marshall moved into the

Devonshire Memory Care unit of the Waterford Facility.

4.2 The Waterford Facility was responsible for ensuring Mrs. Marshall's

safety while at the facility.

4.3 On November 5, 2006, Mr. Marshall made an initial payment and

deposit (totaling $4,337.67) to the Waterford Facility for Mrs. Marshall's residence and care.

4.4 On or about November 30, 2006, Waterford Home Health conducted a

case conference relating to Mrs. Marshall and noted that she had been assessed by a physical

therapist at the Waterford Facility for evaluation of her mobility skills.

4.5 On December 6, 2006, Mr. Marshall moved into the Waterford Facility

in an independent-living apartment, separate from Mrs. Marshall's room in the memory care

unit.
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4.6 On January 23,2007, Waterford Home Health assessed Mrs. Marshall.

On or about January 30,2007, the Waterford Facility conducted a 90 Day Reassessment,

which is documented in the Dementia Specific Resident Assessment/Service Plan (hereinafter

the "Care Plan"). The Care Plan noted that Mrs. Marshall had a history of falls. The Care

Plan provided that the Waterford Facility would provide, among other services, transfer

assistance and night assistance to Mrs. Marshall. The Care Plan also provided for ensuring

nightly safety and comfort.

4.7 Mrs. Marshall suffered a fall from bed on January 30, 2007, at about

5:40 a.m. according to the incident report. She was assessed in the emergency department of

Southwest Washington Medical Center for her injuries, including a head injury, and returned

to the Waterford Facility the same day. Mr. Marshall was informed by the Waterford Facility

that Mrs. Marshall had suffered a fall from bed.

4.8 The Waterford Facility Resident Fall Profile Assessment Chart dated

January 30, 2007, determined that Mrs. Marshall was at "High risk" for falls.

4.9 To prevent Mrs. Marshall from falling from bed, the Waterford Facility

recommended to Mr. Marshall that he purchase a bed rail from a local medical supply store.

The Waterford Facility showed him a bed rail that was being used on the bed of another

resident at the Waterford Facility.

4.10 On February 1, 2007, Mr. Marshall went to Care Medical Equipment,

Inc. in Vancouver, Washington to purchase a bed rail. He requested a bed rail for his wife who
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he described to be in assisted living. An employee of Care Medical Equipment, Inc.

recommended a single bed rail manufactured by Bed Handles, Inc. The bed rail was sold to

Mr. Marshall without any packaging, tags, literature, warnings or instructions for use. The

"Care Medical" receipt for the bed rail states: "1 BED BA1 OW-6 BEDSIDE ASSISTANT

BED HANDLES FOR HOME STYLE BED, WHITE."

4.11 On February 1,2007, the bed rail was installed on Mrs. Marshall's bed.

4.12 On February 7,2007, Waterford Home Health assessed Mrs. Marshall

and discussed case management with the Devonshire staff.

4.13 As of February 23,2007, a "Home Safety Evaluation" had not been

completed for Mrs. Marshall according to a Waterford Clerical Chart Audit.

4.14 Mrs. Marshall died of asphyxia on March 9,2007, at about 6:00 a.m.,

after she became entangled in the bed rail and strangled. At about 6:30 a.m., an employee of

the Waterford Facility informed Gloria Black that her mother had died after getting tangled up

in the bed rail.

4.15 The bed rail that asphyxiated Mrs. Marshall was designed, developed,

manufactured, produced, marketed and sold for distribution by Bed Handles, Inc. The

identifying information on the bed rail - which is the only printed information on the bed rail -

states in substance: "Original Bedside Assistant ... Bed Handle ... Half Rails Bed Handles

Inc .... 800[].725.6903 ... Bedhandles.com ... Model BAlOW ... Made in USA PAT #

5,471,689."
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4.16 The Waterford Facility incident report dated March 9, 2007,

determined that an "unsafe condition contribute[d]" to the death of Mrs. Marshall, and it noted

that the bed rail was in use as a restraint at the time of her death.

4.17 In a Statement of Deficiencies dated March 12, 2007, as amended on

April 19, the State of Washington Department of Social and Health Services determined that

WAC 388-78A-2090(6)(e) was not met by Waterford at Fairway Village, LLC because:

"[T]he facility failed to assess and evaluate residents' ability, needs and
safety considerations before side rail/medical devices were applied. The
medical devices were utilized without the benefit of assessment addressing
safety risk factors related to residents' specific needs, cognitive/functional
ability and other considerations. This was evident for five of five [residents].
This failure contributed in the death of one resident [Clara Marshall] and
placed all residents with side rails/medical devices at risk for potential bodily
injury or entrapment hazards...."

The Statement of Deficiencies also found that for the above-referenced five residents,

including Mrs. Marshall, "there were no resident assessments for the use of side rails or

evidence that risks and benefits were explained to the resident or family."

4.18 Defendants did not provide Clara Marshall's family with information

or a warning of the risk that a bed rail could cause her death.

V. CLAIMS AGAINST WATERFORD FACILITY DEFENDANTS

FIRST CAUSE OF ACTION - VULNERABLE ADULT CLAIM - RCW 74.34

5.1 Gloria Black, Personal Representative of the Estate of Clara Marshall,

as and for the First Cause of Action, alleges:

26

27
FIRST AMENDED COMPLAINT FOR DAMAGES FOR NEGLIGENCE,
WRONGFUL DEATH, AND DAMAGES PURSUANT TO RCW 74.34 - 8

REED, JOHNSON & SNIDER, P.c.
Attorneys at Law

201 NE Park Plaza Dr., Suite 248
Vancouver, WA 98684

(360) 696-1526



1 5.2 Plaintiff re-alleges paragraphs 1.1 tlu-ough 4.18 as if fully set forth in

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

this First Cause of Action.

5.3 The Waterford Facility's care of Clara Marshall constituted abuse,

neglect, exploitation and/or abandonment, as set forth in RCW 74.34 et seq.

5.4 As a direct and proximate cause of the conduct set forth in paragraph

5.3 above, Clara Marshall suffered injuries, pain and suffering, and loss of her life. By reason

of the matters alleged herein, the Estate of Clara Marshall has suffered damages in an amount

to be proven at trial, including attorney fees and costs of suit, pursuant to RCW 74.34.200(3).

VI. CLAIMS AGAINST BED HANDLES, INC.

SECOND CAUSE OF ACTION - PRODUCT LIABILITY - RCW 7.72.030

6.1 Plaintiff, Gloria Black, Personal Representative of the Estate of Clara

Marshall, on behalf of Dan Marshall and Gloria Black, as beneficiaries, as and for the Second

Cause of Action, alleges:

6.2 Plaintiff re-alleges paragraphs 1.1 through 5.4 as though they were fully

set forth in this Second Cause of Action.

6.3 Bed Handles, Inc. at all relevant times was in the business of designing,

developing, manufacturing, producing, marketing and selling a bed rail product described as

Model BAlOW (the "bed rail").

6.4 Bed Handles, Inc. has a duty to supply products that are reasonably safe.

6.5 Bed Handles, Inc. was negligent and its bed rail was not reasonably safe
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for the reason that adequate warnings or instructions were not provided by Bed Handles, Inc.

at any time relevant hereto.

6.6 Bed Handles, Inc. 's negligence and the unsafe bed rail proximately

caused the death of Clara Marshall and other damages and harm.

6.7 Bed Handles, Inc. is liable for damages under RCW 7.72.030.

THIRD CAUSE OF ACTION - WRONGFUL DEATH

6.8 Plaintiff, Gloria Black, Personal Representative of the Estate of Clara

Marshall, on behalf of Dan Marshall and Gloria Black, as beneficiaries, as and for the Third

Cause of Action, alleges:

6.9 Plaintiff re-alleges paragraphs 1.1 through 6.7 as though they were fully

set forth in this Third Cause of Action.

6.10 Dan Marshall looked to Clara Marshall for continuation of all the

support, services, attention, affection and companionship that a husband has a right to expect

from a wife. Dan Marshall has been totally deprived of said relationship and the services,

society, companionship and support flowing from the relationship.

6.11 Gloria Black looked to Clara Marshall for continuation of the love,

affection and companionship that children have a right to expect from a parent, and she has

been deprived of said relationship, as well as the love, affection and companionship flowing

from that relationship.

6.12 The loss and damage to Dan Marshall and Gloria Black, as set forth
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above, are a direct and proximate result of the negligence of Bed Handles, Inc. as set forth in

the Second Cause of Action, the amount of said loss and damage to be determined at trial.

VII. CLAIMS AGAINST CARE MEDICAL EQUIPMENT, INC.

FOURTH CAUSE OF ACTION - PRODUCT LIABILITY - RCW 7.72.040

7.1 Plaintiff, Gloria Black, Personal Representative of the Estate of Clara

Marshall, on behalf of Dan Marshall and Gloria Black, as beneficiaries, as and for the Fourth

Cause of Action, alleges:

7.2 Plaintiffre-alleges paragraphs 1.1 through 6.12 as though they were

fully set forth in this Fourth Cause of Action.

7.3 Care Medical Equipment, Inc. marketed and sold the bed rail that was

used on Clara Marshall's bed.

7.4 Care Medical Equipment, Inc. has a duty to supply products that are

reasonably safe.

7.5 Care Medical Equipment, Inc. was negligent and the bed rail was not

reasonably safe for the reason that adequate warnings or instructions were not provided at any

time relevant hereto.

7.6 Care Medical Equipment, Inc.'s negligence and the unsafe bed rail

proximately caused the death of Clara Marshall and other damages and harm.

7.7 Care Medical Equipment, Inc. is liable for damages under RCW

7.72.040.
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FIFTH CAUSE OF ACTION - WRONGFUL DEATH

7.8 Plaintiff, Gloria Black, Personal Representative of the Estate of Clara

Marshall, on behalf of Dan Marshall and Gloria Black, as beneficiaries, as and for the Fifth

Cause of Action, alleges:

7.9 Plaintiffre-alleges paragraphs 1.1 through 7.7 as though they were fully

set forth in this Fifth Cause of Action.

7.1 a Dan Marshall looked to Clara Marshall for continuation of all the

support, services, attention, affection and companionship that a husband has a right to expect

from a wife. Dan Marshall has been totally deprived of said relationship and the services,

society, companionship and support flowing from the relationship.

7.11 Gloria Black looked to Clara Marshall for continuation of the love,

affection and companionship that children have a right to expect from a parent, and she has

been deprived of said relationship, as well as the love, affection and companionship flowing

from that relationship.

7.12 The loss and damage to Dan Marshall and Gloria Black, as set fOlih

above, are a direct and proximate result of the negligence of Care Medical Equipment, Inc. as

set forth in the Fourth Cause of Action, the amount of said loss and damage to be determined

at trial.

VIII. LIMITED PHYSICIANIPATIENT WAIVER

24

25

8.1 Plaintiff hereby waives the physician-patient privilege ONLY to the
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extent required by RCW 5.60.060, as limited by the Plaintiffs constitutional rights of privacy,

contractual rights of privacy, and the ethical obligation of physicians and attorneys not to

engage in ex parte contact between a treating physician and the patient's legal adversaries.

WHEREFORE, plaintiff prays on behalf of the Estate of Clara Marshall, and

on behalf of the statutory beneficiaries of Clara Marshall, for judgment against defendants,

jointly and severally, as follows:

A. General damages as shall be determined at trial;
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c.

D.

E.

Funeral, burial and incidental expenses in the sums incurred;

For loss of love, affection, society, companionship and any
relationship losses to Dan Marshall, the sum to be determined at trial;

For loss of love, affection, society, companionship and any
relationship losses to Gloria Black, the sum to be determined at trial;
Costs of suit, including attorney fees and other costs, pursuant to
RCW 74.34.200(3); and
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F. For such other and further relief as the Court may deem just and
proper.

~n!0J?DATED this I? day of~ ,2009.

REED, JOHNSON & SNIDER, P.C.

W~::~
WILLIAM H. REED, WSB# 13764
wmreed@reedandjohnson.com
201 NE Park Plaza Drive, Suite 248
Vancouver, WA 98684
(360) 696-1526
(360) 695~3135 (fax)
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VANGELISTI KOCHER LLP
RICHARD 1. VANGELISTI, WSB#
35716
richard@vangelisti.com
SCOTT F. KOCHER, WSB# 37274
811 SW Naito Parkway, Suite 420
Portland, OR 97204
(503) 445-2101
(503) 445-2120 (fax)

Of Attorneys for Plaintiff
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FIRST AMENDED COMPLAINT FOR DAMAGES FOR NEGLIGENCE, 201 NE Park Plaza Dr., Suite 248
27 WRONGFUL DEATH, AND DAMAGES PURSUANT TO RCW 74.34 - 14 Vancouver, \VA 98684

(360) 696-1526



CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing First Amended Complaint for Damages for
Negligence, Wrongful Death, and Damages Pursuant to RCW 74.34 on the following parties at the
following addresses:

Kelly A. Giampa
Hoffman Hart Wagner, LLP
1000 SW Broadway, 20th Floor
Portland, OR 97205

Ronald J. Clark
Bullivant Houser Bailey, PC
888 SW Fifth Avenue, Suite 300
Portland, OR 97204

Candice E. Jackson
Bullivant Houser Bailey, PC
805 Broadway St., Suite 400
Vancouver, WA 98660-3310

Gary V. Abbott
Klm'ice A. Benn
Abbott & Paris, P.C.
111 SW Fifth Avenue, Suite 2650
Portland, OR 97204

by mailing full, true and correct copies thereof in sealed, first-class postage-prepaid envelopes,
addressed to the attorneys as shown above, the last-known office addresses of the attorneys, and
deposited with the United States Postal Service at Vancouver, Washington on the date set forth
below.

The undersigned hereby declares, under the penalty of perjury, that the foregoing
statements are true and correct to the best of my knowledge.

Executed at Vancouver, Washington this 20th day of April, 2009.

Lori Blunt, Legal Assistant
Reed, Johnson & Snider, P.C.


